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FAMILY AND MEDICAL LEAVE ACT

Information
An appointing authority shall comply with the requirements of the Family and Medical Leave Act (FMLA) of 1993, 20 USC 2601, et seq., and the federal regulations implementing the Act, 29 CFR Part 825.

ELIGIBILITY
To be eligible for FMLA benefits, an employee must:
1.  have worked for Kentucky State Government for a total of at least 12 months; and 
2.  have worked or been on paid leave for at least 1,250 hours in the 12 months immediately preceding the first day of FML. 

GUIDELINES AND PROCEDURES
1.  Family and medical leave shall be awarded on a calendar year basis.
2.  An employee shall be entitled to a maximum of twelve (12) weeks of accumulated annual or sick leave, unpaid family and medical leave, or a combination thereof, for the birth, placement, or adoption of a child.
3.  While an employee is on unpaid family and medical leave, the state contribution for health and life insurance shall be maintained by the employer.
4. If the employee would qualify for family and medical leave, but has an annual, compensatory or sick leave balance, upon the employee's request, the agency shall permit:
    (a)  The employee to reserve ten (10) days of accumulated sick leave and be placed on FMLA                                                                                                          leave; or
    (b)  The employee to use accrued paid leave concurrently with FMLA leave.

QUESTIONS ABOUT FAMILY LEAVE

When on Family Leave without pay, does an employee's increment date change?
While there is no personnel action for Family Leave, it is considered the same as regular leave without pay (except for the fact that the state pays the state share of life and health insurance).  Therefore, if an employee is off on Family Leave without pay for sufficient time to change the increment date if the employee were off on regular leave without pay, the increment date would change.

Does an employee on family leave without pay accrue leave and/or service credit?
While there is no personnel action for Family Leave, it is considered the same as regular leave without pay (except for the fact that the state pays the state share of life and health insurance).  Therefore, an employee on Family Leave without pay does not accrue leave or service credit during this leave.

How does Family Leave apply to an employee who is receiving workers’ compensation?
An employee who is receiving workers’ compensation and has exhausted all paid leave may use up to his/her balance of Family Leave on a day for day basis in order to maintain the state share of health and life insurance.

When an employee is on leave without pay by a personnel action, is that employee eligible for Family Leave?
An employee who has been placed on leave without pay by a personnel action (including workers’ comp recipients) is not eligible for Family Leave unless a personnel action removes him/her from unpaid status and all other criteria are met.

Is an employer required to allow intermittent leave for caring for a newborn child?
An employer may, but is not required to, approve intermittent leave for the purposes of caring for a newborn or a newly placed foster or adopted child.  This does not affect the fact that an employee is entitled to work a reduced schedule (or to take intermittent leave) due to a qualifying illness or injury or when it is necessary to care for an ill family member (as defined in the FMLA).
Are employees eligible for holiday pay when on Family Leave?
Yes, an employee on Family Leave is eligible to be paid for any holidays which occur during the Family Leave. The holidays are to be counted as part of the twelve (12) weeks for which the employee is eligible.

Will paid leave hours substitute for hours worked in meeting the 1250 hours needed to qualify for Family Leave?

Yes, the employee must have worked, or been on paid leave.

What 12 months is considered when determining the 1250 hours in the preceding calendar year?
To be eligible for Family Leave, the employee must have worked or been on paid leave 1250 hours in the 12 months preceding the first day of FMLA leave.

An employee has been on Family Leave Without Pay and is unable to return to work at the end of his 12-week eligibility.  When the Personnel Action (P-1) is initiated, what effective date should be used for the official leave without pay?
Due to the Federal requirements in the Family and Medical Leave Act prohibiting the reduction of benefits, the effective date of the personnel action should be the day after the Family Leave ends.

Can leave be designated as FMLA leave after the leave is used?
In order to deduct leave from an employee's twelve weeks of eligibility, the employee or employer must designate leave as FMLA when the employee applies for that leave or when the employer determines that the leave qualified for FMLA, if this happens later.  The employer's designation must be made before the leave starts, or before an extension of the leave is granted, unless the employer does not have sufficient information as to the employee's reason for taking the leave until after the leave began.  In no event may an employer designate leave as FMLA leave after the leave has ended unless the employee requests it within two business days of returning to work.
The following situation occurs in your agency.  What would you do?  An employee has been off for a FMLA-qualifying event since May 17.  It is now July 1 and no one has designated this past six weeks as Family Medical Leave (FML).  She informs her supervisor that she will be unable to return to work for a few more weeks.  At that point FML is discussed, but upon checking the employee’s eligibility it is discovered that she has not worked 1250 hours in the 12 months immediately preceding July 1.  If the FML had been designated on May 17, the employee would have met the eligibility criteria (she did work 1250 hours in the 12 months immediately preceding May 17).
According to recent case law on this issue, provided that the employee is not prejudiced or penalized by your agencies failure to designate the leave already taken as FMLA leave, you may designate this leave retroactively as FMLA qualified leave and the employee would be permitted to take a total of 12 weeks of FMLA leave following May 17.
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